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CIVIL LIABILITY BILL 2002 
Second Reading 

Resumed from 12 November. 

HON NICK GRIFFITHS (East Metropolitan - Minister for Racing and Gaming) [8.03 pm]:  I want to make 
absolutely sure that I have got this right.  I thank the members who contributed to the second reading debate; 
namely, Hon Peter Foss, Hon Dee Margetts and Hon John Fischer. 

Hon Derrick Tomlinson:  Oh, I see; there was a premature interjection. 

Hon NICK GRIFFITHS:  I assure Hon Derrick Tomlinson that if he had spoken, I would thank him as well for 
his no doubt learned contribution.   

Hon Derrick Tomlinson:  I could not make a more erudite contribution than Hon Dee Margetts. 

Hon NICK GRIFFITHS:  I think we give proper acknowledgement in the House and we should leave it at that.   

The Opposition, through Hon Peter Foss, has indicated that the Opposition will support the Bill.  I thank him for 
that indication.  I note the reference in his speech to clause 6(3)(f), which states that this part does not apply to an 
award of damages of a class that the regulations exclude from the operation of this part.  I understand the point 
that he makes.  The purpose, however, is to ensure that obscure classes of claims for damages are not 
inadvertently caught by the Act.  This approach has been taken by other jurisdictions that have legislated to 
address the civil liability issue, including New South Wales and Victoria.  It is an approach taken in other 
legislation passed by this Parliament - for example, in the Crimes at Sea Act, which in its first schedule allowed 
for the Governor-General to make regulations to exclude any state or commonwealth law from application of the 
cooperative scheme set up under that Act.  The member may recall that piece of legislation. 

Hon Peter Foss:  It is a very good piece of legislation. 

Hon NICK GRIFFITHS:  We have changed places since then.  It is not an unusual provision but I note the point 
that the member has made and I note the constructive way in which he made it.  The pertinent observation was 
that part 2 applies only to injuries arising out of incidents occurring after that part was made.  I note the 
particular wording of clause 6(4) and (5).  It is not intended that the Bill should act retrospectively. 

Hon Peter Foss:  I would support that because I think if it is to have an impact in under six years, you might need 
to do it. 

Hon NICK GRIFFITHS:  Quite.  The Bill proposes a cap of three times average weekly earnings on awards of 
economic loss.  According to the Australian Bureau of Statistics figures as at August 2002, three times average 
weekly earnings amounted to $2 719.80.  I note the point the member made.  The Government’s position is that a 
cap on economic loss claims will help create certainty for insurers and thus help contain insurance premiums, 
which is an objective of this Bill. 

Hon Peter Foss:  That is less than a minister’s salary. 

Hon NICK GRIFFITHS:  I am aware of that. 

Hon Peter Foss:  We are not dealing with the top end. 

Hon NICK GRIFFITHS:  It is less than many salaries, but I have given the policy position.  The member has 
expressed his point of view.  In life there are many roads and many points of view.  The member asked about the 
impact of competition policy in relation to the restrictions proposed to be imposed on lawyers advertising and 
touting.  The advice provided to me is that Treasury officers who have a particular interest in competition policy 
- the honourable member may recall who those officers are - do not consider that these provisions infringe those 
principles.   

Hon Dee Margetts made a number of observations.  She correctly pointed out that much of the insurance market 
relies on overseas reinsurance and that fewer insurance companies now operate in Australia compared with the 
situation in the past.  She also correctly pointed out that some insurers were refusing to offer cover against some 
risks.  This Bill is part of a package of measures.  The Government is seeking to maintain a balanced approach.  
Hon Dee Margetts, on behalf of the Greens, was critical of what she considered would have an adverse impact 
on victims.  Insofar as this Bill deals with that area, it does not go as far with these measures as is the case in 
other parts of Australia, most notably New South Wales.  In any event, the Government’s position is that by 
making insurance more affordable and more readily available, injured persons, who are a part of our society, will 
ultimately be better off because there will be a better chance that those responsible for causing injury will have 
public liability insurance available to meet the claim.  It is all very well for somebody to be liable for a tort he 
has committed, but if he does not have the capacity to pay damages, it is an empty exercise.   
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Hon John Fischer spoke on behalf of One Nation and pointed out that One Nation does not support the 
legislation.  He observed that some of the court decisions on these issues had been made in the eastern States.  
That is correct.  He went on to refer to a case that involved the Town of Cottesloe.  It was a local event.  The 
member went into some detail when dealing with the formula on general damages; that is, the deductible.  That 
formula follows the same approach taken with motor vehicle injuries, which is detailed in the Motor Vehicle 
(Third Party Insurance) Act.  This Bill deals with that issue on the same basis as motor vehicle injuries.  In terms 
of its operation, it should be noted that the Insurance Commission of Western Australia, which runs the 
compulsory motor vehicle third party insurance scheme in Western Australia, presides over the lowest insurance 
premiums in Australia.  That has actually worked well in terms of the affordability of insurance.  We are dealing 
with measures to encourage affordability and availability of insurance.  I note in that context that the world is not 
perfect.  It would be nice if everybody could be paid everything and if insurance companies provided access to 
insurance for all these things at reasonable prices; however, they do not do that at the moment, so we have to go 
down this path.  The honourable member questioned whether there was an insurance crisis.  He put the view that 
insurance companies were making record profits, or manufacturing their books.  In the area of public liability, 
the Australian Competition and Consumer Commission, in its report of September this year, found that insurance 
companies were not operating on a sustainable basis.   

The honourable member raised the issue of lawyers advertising and touting for work.  The Bill allows 
advertising for personal injury legal services, but controls how this is done and what can be said.  It follows on 
from recommendations from Trowbridge Consulting, which have been taken up or proposed in New South 
Wales, Queensland and the Northern Territory.  On this point I should refer to the words of a former chief justice 
of the High Court, Sir Harry Gibbs, who said earlier this year that it would be desirable to tighten the restrictions 
on advertising for lawyers and to enforce higher standards, which forbid lawyers from touting for work.   

I thank those members who contributed to the debate, and I commend the Bill to the House.  

Question put and a division taken with the following result - 

Ayes (20) 

Hon Alan Cadby Hon Sue Ellery Hon Nick Griffiths Hon Louise Pratt 
Hon George Cash Hon Adele Farina Hon Ray Halligan Hon Ljiljanna Ravlich 
Hon Kim Chance Hon Jon Ford Hon Barry House Hon Bill Stretch 
Hon Murray Criddle Hon Peter Foss Hon Norman Moore Hon Ken Travers 
Hon Kate Doust Hon Graham Giffard Hon Simon O’Brien Hon Ed Dermer (Teller) 

Noes (6) 

Hon Paddy Embry Hon Frank Hough Hon Giz Watson Hon Jim Scott (Teller) 
Hon John Fischer Hon Dee Margetts 

Question thus passed. 

Bill read a second time.  

Committee 

The Deputy Chairman of Committees (Hon Simon O’Brien) in the Chair; Hon Nick Griffiths (Minister for 
Racing and Gaming) in charge of the Bill. 

Clauses 1 to 6 put and passed. 
Clause 7:  Court awards constrained -  

Hon PETER FOSS:  I asked a question and it was not dealt with by the minister.  It related to the impact of 
people being able to use federal legislation to ground a cause of action as opposed to an action in tort or contract, 
and whether that would enable the provisions of this Bill to be evaded.  

Hon NICK GRIFFITHS:  I read that observation.  I thought it was more by way of an observation than a 
question.  This Bill cannot deal with matters that would otherwise be dealt with under the Trade Practices Act.  It 
is the Commonwealth’s intention, though, to legislate so that what we are doing here will not be worthless. 

Hon Peter Foss:  I think that is the answer I needed. 

Hon NICK GRIFFITHS:  I am sorry, I did not see it as a question but just as an observation, and one with which 
I agree. 

Clause put and passed. 

Clause 8 put and passed. 
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Clause 9:  Restrictions on damages for non-pecuniary loss (general damages) - 
Hon PETER FOSS:  I support this clause.  This is a useful clause.  It does not penalise, but it is quite a useful 
dissuasion for small claims that would otherwise use up huge quantities of legal costs.  I raised the question of 
how much money can be consumed just handling a claim.  I believe the clause is fair and balanced.  To that 
extent, I will contrast it with clause 11.  Clause 9 deals with a real problem and addresses it well.  Although 
clause 11 deals with a real problem, it does not deal with it very well, and I will tell the Chamber why when we 
get to clause 11. 

Hon DEE MARGETTS:  Will the minister explain how the excess limits were arrived at and what the modelled 
implications are? 

Hon NICK GRIFFITHS:  They were arrived at by reference to the system used to deal with damages for 
personal injury in motor vehicle accidents.  They were adopted because it was considered that that system works 
very effectively in getting rid of minor claims, thus reducing the cost of the system.  As I mentioned in my 
second reading reply, it is a system that returns to Western Australians the lowest premiums in the 
Commonwealth.  Does the honourable member wish me to give examples of how it operates? 

Hon Dee Margetts:  No, I asked what the modelling impacts would be on those people 

Hon NICK GRIFFITHS:  Experience has shown that, in the case of motor vehicle third party claims, the number 
of claims and the expenses to the relevant insurance company will be reduced.  This measure should encourage 
insurers to go back into the public liability market.  The member asked me what impact the modelling would 
have on individuals.  The word “modelling” is an interesting word.  Clearly, one would do it by reference to the 
amount of the award that would be forgone by adopting this model.  I can give the member examples of that, but 
she is probably familiar with them.  

Hon JIM SCOTT:  Is it correct to say that the people who will be most impacted on by this provision will be 
those on lower incomes and those who have lower valued assets?  The losses that these people will suffer, as a 
percentage of their total wealth or incomes, will be relatively high compared with the higher level claims that 
meet the $12 000 threshold.  

Hon NICK GRIFFITHS:  Clause 9 deals with restrictions on damages for non-pecuniary loss.  The restriction is 
not to do with a person’s income or wellbeing.  The restriction is to do with the amount that would otherwise be 
awarded.  If the member is putting to me that a $12 500 deductible has a greater impact on a poorer person than a 
richer person, I would have thought that was obvious.  

Hon DEE MARGETTS:  Can the minister advise whether there is any proof whatsoever that the smaller claims 
are linked in any way to more vexatious claims or false claims?  Is there any indication that the fact that a person 
has a smaller claim in monetary terms means it is less likely to be real than is a larger claim?  Can the minister 
provide any data on what percentage of claims currently fall under those thresholds?  

Hon NICK GRIFFITHS:  The idea of vexatious and false claims is not part of the policy.  We are trying to get 
rid of minor claims that cause substantial administrative expense, and the legal fees involved in investigating 
these claims on both sides eat up a disproportionate amount of what would otherwise be the end product.   
Hon Peter Foss interjected. 
Hon NICK GRIFFITHS:  By way of kindly interjection, Hon Peter Foss offered the proposition that they are 
more than the claim.  That can be the case.  Certainly, it is the experience of the Insurance Commission of 
Western Australia that this has worked very efficiently.  In framing this Bill, that experience has been drawn on.  
It is considered to be a very useful measure.  If the member wishes me to provide her with relevant data from the 
Insurance Commission of Western Australia - which I do not have available to me at the moment because we are 
not dealing with Insurance Commission matters - I will be very happy to do so.  I am aware that some very 
interesting charts are available, which the member would find of great interest.  
Hon JOHN FISCHER:  Does the minister have any statistics on the percentage of claims by people over 65 years 
of age that are less than $12 000?  
Hon NICK GRIFFITHS:  No.  
Hon JIM SCOTT:  How much money is this estimated to save the system?  Is there a guarantee that premiums 
will be reduced by restricting the rights of people who have been injured in some way?  Will the money that they 
will lose result in lower premiums?   

Hon NICK GRIFFITHS:  This is not about guaranteeing it.  I cannot personally guarantee that.  The measures in 
this Bill are part of a package of measures that are designed to encourage insurance companies to come back into 
the market and offer reasonable public liability insurance premiums.  Clearly there has been a market failure.  
What we are doing is consistent with what other Australian jurisdictions are doing and what the Commonwealth 
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proposes to do with regard to its responsibilities.  It is unfortunate that in doing so some people may get less 
compensation than would otherwise be the case.  However, in life people can often be injured through no-one 
else’s fault and they do not get anything.  It is just fortuitous that somebody else may have committed a tort 
against a person to enable that person to sue for damages.  It is a matter of chance if that person has the 
wherewithal to pay.  If there were no public liability in our community, we could have a regime whereby people 
could sue for millions of dollars but nobody would be able to pay it because there would be no money to pay it.   

Hon PADDY EMBRY:  I am interested in the minister’s comment that he does not have any statistics on how 
the figure of $12 000 was arrived at.  How has he arrived at the sum of $12 000?  What is that figure based on if 
there are no statistics to show that that is a reasonable amount?   

Hon NICK GRIFFITHS:  The deductible threshold regime is based on the motor vehicle third party claims 
regime.  I have already said that that regime is considered to work.  Perhaps I will send the honourable member a 
copy of the letter that I propose to write to Hon Dee Margetts.   

Hon DEE MARGETTS:  Will the minister clarify whether there is a current threshold for public liability.  The 
other night, Hon John Fischer said that he understood the threshold would impact on someone who had made a 
claim of, for instance, $20 000; that is, $20 000 minus the threshold amount.  Will the minister clarify whether 
that is the case?  If that is the case, even the amount of compensation for higher claims will be eroded.   

Hon NICK GRIFFITHS:  No, there is no current threshold or deductible with regard to public liability.  The 
deductible threshold cuts out at $48 000 for general damages.   

Hon Dee Margetts:  The question was -  

Hon NICK GRIFFITHS:  The first question was whether there was a threshold for a deductable, and the answer 
is no.  The second question was - 

Hon Dee Margetts:  If a person has made a claim for $25 000, does that mean that the maximum he could be 
paid is $25 000 minus $12 500?   

Hon NICK GRIFFITHS:  That is correct for general damages.   

Hon JIM SCOTT:  One of the requirements for establishing liability is to establish some level of negligence.  If 
that is the case and there is no liability for an injury that is assessed at less than $12 000, does that not mean that 
there will be less emphasis on safety and, therefore, more people will behave negligently, which will cause more 
accidents?  As a result, there will be an increase in the number of payouts.  

Hon NICK GRIFFITHS:  That is an interesting argument.  The experience with motor vehicles does not lead our 
community to that view.  

Hon DEE MARGETTS:  I understand that even with motor vehicles, people can insure for the excess under the 
premium.  Will there be any possibility to insure for the excess in this?  The reality is if people do not know they 
can claim under a public liability, there will not be any way of insuring for their excess.  

Hon NICK GRIFFITHS:  I was referring to motor vehicle third party insurance, which is damages for personal 
injury arising out of the negligent driving of a motor vehicle by another person.  There is nothing to prevent 
anybody in Australia from engaging in a contract of insurance to cover anything if they are able to find 
somebody to insure them.  

Clause put and a division taken with the following result -  

Ayes (19) 

Hon Alan Cadby Hon Jon Ford Hon Norman Moore Hon Ed Dermer (Teller) 
Hon George Cash Hon Peter Foss Hon Simon O’Brien  
Hon Kim Chance Hon Graham Giffard Hon Louise Pratt  
Hon Murray Criddle Hon Nick Griffiths Hon Ljiljanna Ravlich  
Hon Sue Ellery Hon Ray Halligan Hon Bill Stretch 
Hon Adele Farina Hon Barry House Hon Ken Travers 

Noes (6) 

Hon Paddy Embry Hon Dee Margetts Hon Giz Watson Hon Frank Hough (Teller) 
Hon John Fischer Hon Jim Scott 

Clause thus passed.  

Clause 10 put and passed. 
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Clause 11:  Damages for loss of earnings - 
Hon PETER FOSS:  I have some problems with this clause because it lacks any degree of sophistication in 
dealing with what is definitely a real problem.  There is no doubt that the court has gone overboard with the idea 
of future loss of earnings.  It has been one area in which the court has irresponsibly cast a burden on the 
community that it cannot meet, and it has been getting worse.  The legislation has correctly identified an area 
that is in need of some attention.  However, the way it has been done is anti-elitist and could be unfair.  There are 
other ways in which it could have been done.  For instance, a much larger discount figure could have been 
applied over this amount.  Over 25 years ago the High Court fixed a fixed discount rate for all damages that saw 
future loss of earnings soar.  Other areas could have been dealt with in this provision.  We have ended up with a 
sudden death situation; once a person receives an award that is over three times his average weekly earnings, that 
is it.  I would have thought that if a discount rate were applied on the limit of, say, 10 per cent, then at least it 
would mean that that person was not completely cut out at the limit of three times his weekly earnings.   

This provision poses the possible risk of unfairness.  The problem is that a fair way of assessing damages has not 
yet been identified.  At least by having some sort of sliding award of damages, people who could potentially get 
a large amount of money would not get hurt.  I did not follow what the break-up of that case was on the front 
page of The West Australian the other day.  A young woman was terribly injured after Royal Perth Hospital sent 
her home without having had a CT scan.  I would be interested to know what part of her $3 million payout would 
be cut back by this provision.  Surely some of that amount covered future loss of earnings.  I am sure that a 
major component of that payout would cover care costs, which would be professional and would not be caught 
by amount B, but we do not know.  That provision might have also picked up on it.  If she had any amount 
awarded for future loss of earnings, which was a reasonable amount of damage that should be coming to her, the 
awarded damage may have been considerably lower.  It does not seem right that just because the person happens 
to be a good earner of money he should be cut out of awarded damages.  I think the legislation should have 
addressed where the extremes of the case have come from.  This solution could be described as a procrustean 
solution.  Procrustean solutions are never very satisfactory.  The Opposition will support this clause - just in case 
people think we will vote against it - but perhaps a little more thought could have been given to a solution.  

Hon NICK GRIFFITHS:  I note the observations.  There are many points of view about these matters, and I 
expressed the Government’s position in my response to the second reading debate.  I point out some matters that 
may be relevant.  Members should bear in mind that over the course of this year, the Australian jurisdictions 
have sought to deal with these matters with an overall degree of consistency, although it is appropriate that there 
be some differences between the various jurisdictions.  For example, this Bill does not have a capping provision, 
which is being imposed in other jurisdictions.  Awards in Western Australia are not the same problem as they are 
elsewhere, particularly in New South Wales and the Australian Capital Territory.  In his recent review, Justice 
Ipp proposed a cap on damages for loss of earning capacity of twice the average full-time adult ordinary time 
earnings.  In Queensland, New South Wales and Victoria, the cap is three times the average.  This is consistent 
with the operations being undertaken by many of the Australian jurisdictions.   
Clause put and passed.   
Clauses 12 to 16 put and passed.   
Clause 17:  Restriction on advertising legal services relating to personal injury -  
Hon PETER FOSS:  I support this clause.  It is an excellent clause.  There has been a lot of abuse in the 
advertising of legal services.  It is very inappropriate behaviour and I am pleased that these provisions are 
included in the legislation.  A very bad case of touting was drawn to my attention today.  It is a most unusual 
case that is before the courts.  Members may have heard of it.  A lady has been charged with obstructing police 
and resisting arrest.  During the course of the supposed obstruction and resistance, she suffered a shattered knee 
and broken vertebrae.  The thing that makes it unusual is that she is 72 years old.  It seems extraordinary that she 
is being prosecuted for obstructing police and resisting arrest when the police officer saw fit to throw her to the 
ground twice, breaking her knee irreparably and damaging her vertebrae.  I suggest the Government look into 
this.  It seems to be an extraordinary case.  One of the problems is that she was rendered unconscious and taken 
to hospital.  While she was in hospital, an internal affairs detective wanted to see her, but a tout, hoping to sue 
for large quantities of damages, told him against her wishes to go away as he was representing her.  I think that 
might have led to some of the difficulties that have occurred in this case.  It is not only the particular problems 
associated with this case that I have a problem with.  Touting at hospitals when a person is in a vulnerable state 
is despicable.  This particular instance worries me considerably.  I will probably raise it with the Government.  It 
seems that an improbable situation has occurred in which a 72-year-old person has been assaulted, damaged and 
then prosecuted by the police.  It has another aspect that I think indicates that touting is not just something to be 
considered in the question of damages.  It is unprofessional to tout at the scene of an accident or in a hospital.  I 
do not think there is anything to be protected here.  I am pleased to hear that the Treasury competition policy unit 
does not have any concerns about this provision.   
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Hon Nick Griffiths:  Sometimes it seems more concerned about national competition policy than the feds.   

Hon PETER FOSS:  That is true. I strongly support the clause.   

Hon JOHN FISCHER:  I am well aware of the case to which Hon Peter Foss referred.  Although I do not support 
the ambulance-chasing tactics of some lawyers, as I said yesterday, the provision limiting advertising to such an 
extent goes too far.   

Clause put and passed.   

Clauses 18 to 22 put and passed.   

Title put and passed.   

Bill reported, without amendment, and the report adopted 
Third Reading 

Bill read a third time, on motion by Hon Nick Griffiths (Minister for Racing and Gaming), and passed.   
 


